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In the Court of Appeals of the District of Columbia. 


Frank B. Swart, Appellant, 
vs. 

Joseph S. Justh. 


I No. 1417. 


a Supreme Court of the District of Columbia. 

Frank B. Swart, Plaintiff,) 

vs. > No. 45353. At Law. 

Joseph S. Justh, Defendant. I 

United States op America, 1 
District of Columbia, j ‘ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration and Notice to Plead. 

Filed April 21,1902. 

In the Supreme Court of the District of Columbia. 

Frank B. Swart, Plaintiff, | 

VS. V At Law. No. 45353. 

Joseph S. Justh, Defendant, j 

The plaintiff, Frank B. Swart, by his attorney Arthur Peter, sues 
the defendant, Joseph S. Justh, for that, on, to wit: the 15th day of 
March, A. D. 1902, the defendant by and through his agents and 
servants was removing certain tin, stones, boards, sticks or other 
debris from and off of a certain brick building situate on a certain 
premises on 14th street, west, between S and T streets, north, in the 
city of Washington, District of Columbia, known as number 1805, 
14th street, northwest, in said city, or from off the roof thereof. And 
the plaintiff avers that there is over and upon said premises, in 
proximity to said building, a certain alley or passage-way which 
the plaintiff and other persons were on said 15th of March, J902, 
and long prior thereto, accustomed rightfully to use and be upon. 

1—1417a:' ■ ‘ 
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And the plaintiff avers it became and was the duty of the defendant 
to exercise reasonable skill and diligence in removing said tin, 
stones, boards, sticks and other debris from said building, or 
the roof thereof, to prevent the same from wounding or in¬ 
juring the plaintiff or any of said passers-by. But the plain¬ 
tiff avers that the defendant not regarding his duty in this 
behalf through his agents and servants on, to wit: the 

2 day and year aforesaid, carelessly and negligently threw, 
cast, shoved, kicked, pushed or ejected said tin, stones, boards, 

sticks and other debris down and upon the plaintiff while the plain¬ 
tiff was rightfully in and upon aforesaid alley or passage-way, 
whereby the said tin, stones, boards, sticks and other debris struck, 
hit, and fell upon the plaintiff with great force and violence, knock¬ 
ing and felling said plaintiff to the ground, by reason of all of which 
the plaintiff's right foot was bruised, wounded, broken, strained, 
sprained, contused and lacerated and the bones thereof fractured 
and broken, and his head bruised, contused, lacerated and cut, and 
his body bruised, wounded and strained and the said plaintiff 
otherwise greatly wounded and injured, by reason of all of which 
the plaintiff suffered and still suffers great mental and physical pain 
and anguish, and his said right foot is permanently injured and its 
efficiency and usefulness destroyed or greatly impaired, and the 
plaintiff’ was compelled by aforesaid injuries to I'emain in bed for sev- 
ei’al da 3 "s and for a long time was unable to walk or move about, 
during which time he suffered great mental and physical pain and 
anguish and was prevented from attending to his usual duties, to 
wit: manager and solicitor of the flour and feed business of Barnet 
H. Swart of said city; and the plaintiff avers that said injuries 
have permanently impaired his value, usefuUness and efficiency in 
said business. And the plaintiff further avers that he was compelled 
to have and receive medical assistance and treatment for said injuries 
to the great cost and damage of the plaintiff, to wit: twenty- 

3 five dollars ($25), which the plaintiff has paid ; and in the 
treatment , of said injuries it became necessary to use and 

there was used crutches, bandages, medicines, drugs, ointments, ap¬ 
pliances and liniments to the great cost and damage of the plaintiff, 
to wit: four dollars and twenty-five cents ($4.25), which he has paid. 
Wherefore the plaintiff brings this suit and claims ten thousand 
dollars ($10,000) damages, besides costs. 

, 2. The plaintiff, Frank B. Swart, by his attorney Arthur Peter, 
sues the defendant, Joseph S. Justh, for that the defendant was on, 
to wit: the 15th day of March, A. D. 1902, and for some time prior 
thereto, the owner of certain premises on 14th street, west, between 
S and T streets, north, in the city of Washington, in the District of 
Columbia, and known as number 1805,14th street northwest, in said 
city, and of a certain brick building thereon. And the plaintiff 
farther avers that some time prior to said day the defendant demised 
and let said premises to a certain Barnet H. Swart, who on said 15th 
day of March, 1902, occupied the same under and by virtue of said' 




FRANK B. SWART VS. JOSEPH S. JUSTH. 3 

letting, and conducted thereon a certain business known as the flour 
and feed business. And the plaintiff further avers that there was 
on said day and long prior thereto in and upon said premises a cer¬ 
tain alley or passage-way in proximity to said building. And 
the plaintiff further avers that on the day aforesaid and long 
prior thereto he was employed by the said Barnet H. Swart, 
at a salary of one hundred dollars ($1.00) per month, as man¬ 
ager and solicitor for aforesaid business and that in the per¬ 
formance of his duties as said manager and solicitor he was 
obliged and compelled to be in and upon said premises and 

4 in and upon said alley or passage-way on the said 15th day 
of March, 1902, and on many other days prior thereto. And 

the plaintiff further avers that on the said 15th day of March, 1902, 
the defendant by and through his agents and servants was repairing, 
fixing or mending the roof of said building upon said premises, and 
was removing from said roof certain tin, stones, boards, sticks or 
other debris. And the plaintiff avers that it was the duty of the de¬ 
fendant to exercise reasonable care and skill in removing said tin, 
stones, boards, sticks or other debris from said roof to prevent the 
same from wounding or injur?/ing the plaintiff, but the defendant not 
regarding his duty in this behalf, through his agents and servants, did 
carelessly and negligently throw, cast, shove, push or eject certain 
tin, stones, boards sticks or other debris down and upon said plain-' 
tiff while he the said plaintiff was rightfully in and upon said alley 
or passage-way, whereby the said tin, stones, boards, sticks or other 
debris struck, hit, and fell upon the plaintiff with great force and 
violence, thereby cutting, wounding, bruising and lacerating the left 
side of said plaintiff’s head, and bruising, wounding, breaking, 
straining, contusing and lacerating the right foot of the plaintiff, 
fracturing and breaking the bones thereof and greatly bruising, 
wounding, straining and contusing the plaintiff’s body, and 
otherwise greatly wounding and injurj/ing him; by reason of all 
of which the plaintiff suffered and still suffers great mental 
and physical pain and anguish, and his said right foot is per¬ 
manently injured and its eflBcieucy and usefulness greatly 

5 impaired, and the plaintiff was compelled by reason of the 
aforesaid injuries to remain in bed for several days and for 

a long time was unable to move or walk about, during which time 
he suffered great mental and physical pain and anguish and was 
prevented from attending to his usual duties as manager and solic¬ 
itor for the flour and feed business as aforesaid; and the plaintiff 
avers that the said injuries, have permanently impaired his value, 
usefulness and efficiency in said business. And the plaintiff further 
avers that he was compelled to have and receive medical assistance 
and treatment for said injuries to the great cost and damage to the 
plaintiff, to wit:, the sum of twenty-five dollars ($25), which the 
plaintiff has paid, and in the treatment of said injuries it became 
and Was necessary to use and there was used crutches, bandages, 
paedicinesi drugs,, ointments, appliances .and liniments, to the:great 
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cost and damage of the plaintiff, to wit: the sum of four dollars and’ 
twenty-five cents ($4.25), which he has paid. Wherefore the 
plaintiff brings this suit and claims ten thousand dollars ($10,000) 
1^6si(i6S costs. 

3. The plaintiff, Frank B. Swart, by his attorney Arthur Peter, sues 
the defendant, Joseph S. Justh, for that tlie defendant was on, to wit: 
the 15th day of March, A. D. 1902, and for some tune prior thereto 
possessed under a claim of ownership of certain premises on 
14th street, west, between S and T streets, north, in, the city of 
Washington, in the District of Columbia, and known as number 
1805, 14th street, northwest, in said city, and of a certain brick 
building thereon; and the plaintiff avers that some time 

6 prior thereto the defendant being so as aforesaid possessed of 
said premises and buildings, did demise and let said prem¬ 
ises to a certain Barnet H. Swart, who on said 15th da.y of March, 
1902, occupied the same by virtue of said letting and conducted 
therein a certain business known as the flour and feed business; and 
the plaintiff furtlier avers that there was on said day and a long 
time prior thereto in and upon said premises a certain alle.y or pas¬ 
sage-way in proximity to said building; and the plaintiff further 
avers that on the day and j'ear aforesaid and a long time prior 
thereto he was employed by the said Barnet H. Swart at a salary of 
one hundred dollars ($100) per month as manager and solicitor for 
the aforesaid business, and that in the performance of his duties p 
said manager and solicitor he was obliged and compelled to be in 
and upon said premises and upon said alley or passage-way on the 
said 15th day of March, A. D. 1902, and on many other days prior 
thereto; and the plaintiff further avers that on the 15th day of 
March, 1902, the defendant by and through his agents and servants 
was engaged in repairing, fixing, or mending the roof of said build¬ 
ing upon said premises and removing from said roof certain tin, 
stones, bpards, sticks or other debris. And the plaintiff avers that it 
was the duty of the defendant to exercise reasonable care and dili¬ 
gence to prevent the said premises through or by said fix¬ 
ing, mending or repairing of said roof or the removing 
therefrom of the said tin, stones, boards, sticks, or other 
debris from becoming or being in dangerous condition and 

from injuring or wounding the plaintiff thereby. But 

7 the plaintiff avers that the defendant not regarding his 
duty in this behalf, in and by the mending, repairing, or 

fixing of said roof or by or through the removing therefrom of said 
tin, stones, boards, sticks or other debris did carelessly and negli¬ 
gently make and cause said premises to become and be in a danger¬ 
ous condition, and did carelessly and negligently through his agents 
and servants, throw, cast, shove, push or eject certain tin, stones, 
boards, sticks or other debris down and upon said plaintiff while he' 
the said plaintiff was rightfully in and upon said alley or passage¬ 
way, whereby the said tin, stones, boards, sticks or other debris 
Struck, cut and fell upon the plaintiff with great force and violence, 
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thereby cutting, wounding, bruising and lacerating the left side of 
plaintiff’s head, and bruising, wounding, breaking, straining, con¬ 
tusing the right foot of the plaintiff, fracturing and breaking the 
bones thereof and greatly bruising, wounding, straining and con¬ 
tusing the plaintiff’s body, and otherwise greatly wounding and 
injuring him, by reason of all of which the plaintiff suffered and 
still su&rs great mental and physical pain and anguish, and his 
said right foot is permanently injured and its efficiency and usefuU- 
ness greatly impaired, and the plaintiff was compelled by reason of 
the aforesaid injuries to remain in bed for several days and for a long 
time was unable to move or walk about, during which time he suf¬ 
fered great mental and physical pain and anguish and was prevented 
from attending to his usual duties as manager and solicitor for the 
flour and feed business as aforesaid ; and the plaintiff avers 

8 , that the said injuries have permanently impaired his value, 

usefulZness and efficiency in said business. And the plaintiff 
further avers that he was compelled to have and receive medical 
assistance and treatment for said injuries to the great cost and 
damage to the plaintiff, to wit: the sum of twenty-five dollars ($25), 
which the plaintiff has paid, and in the treatment of said injuries 
it became and was necessary to use and there — used crutche-, band¬ 
ages, medicines, drugs, ointments, appliances, and liniments, to the 
great cost and damage of the plaintiff, to wit: the sum of four dol¬ 
lars and twenty-five cents ($4.25), which he has paid. Wherefore 
the plaintiff brings this suit and claims ten thousand dollars 
($10,000) besides costs. 

ARTHUR PETER. 

The defendant is to plead hereto on or before the 20th day, ex¬ 
clusive of Sundays and legal holidays, occurring after the service 
hereof: otherwise judgment. 

ARTHUR PETER. 

9 Pleas. 

Filed May 13,1902. 

In the Supreme Court of the District of Columbia. 

Fbank B. Swabt, Plaintiff, 
vs. 

Joseph S. Justh, Defendant. 

For pleas to the first, second and third counts of the declaration 
the defendant says, that he is not guilty as alleged in said three ■ 
counts or any of them. 

L. CABELL WILLIAMSON, 

Attorney for Defendant. ■ 


At Law. No. 45353. 
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Joinder in Issue. 

Filed May 26,1902. 

In the Supreme Court of tlie District of Columbia. 

Frank B. Swart, Plaintiff,) 

vs. > At Law. No. 45353. 


Joseph S. Justh, Defendant.) 

The plaintiff joins issue upon the defendant’s plea. 

ARTHUR PETER, 
Attorney for Plaintiff. 


Memorandum. 

November 19.1903.—Verdict for defendant. 


10 Supreme Court of the District of Columbia. 

Friday, December l%th, 1903. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

B’rank B. Swart, Plaintiff’, ) 

vs. > No. 46353. At Law. 

Joseph S. Justh, Defendant.) 

Upon consideration of the motion for a new trial, filed herein, it 
is ordered that said motion be, and the same is hereby overruled, 
and judgment on verdict is ordered. Thereupon it is considered 
and adjudged, that the plaintiff herein take nothing by this suit; 
that the defendant go hereof without day, and recover of said plain¬ 
tiff his costs of suit, to be taxed by the clerk, and have execution 
therefor. 

From the aforegoing judgment, the plaintiff by his attorney in 
open court, notes an appeal to the Court of Appeals, and prays "that 
bond be fixed. Whereupon, it is ordered that the plaintiff furnish 
bond for costs herein, on such appeal in the penalty of one hundred 
($100) dollars, with surety or sureties to be approved by this court. 

Further, upon motion of plaintiff’s attorney' in open court, this, 
term is continued to settle the bill of exceptions herein and the time 
extended to file the. transcript of record herein in the Court of Ap-^ 
peals, until the 20th day of January 1904, inclusive. 
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Memorandum. 
January 6,1904.—Appeal bond filed. 


11 Memorandum. 

Time to settle exceptions and file record in Court of Appeals ex¬ 
tended from time to time until February 17, 1904. 

Supreme Court of the District of Columbia. 

Tuesday, February IQth, 1904. ■ 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugb, chief justice, presiding. 

* ^ s|c * 4: 

Frank B. Swart, Plaintifl^,'| 

m. > No. 45353. At Law. 

Joseph S. Justh, Defendant, j 

Comes now the plaintiff by his attorneys, and presenting to the 
court his bill of exceptions taken during the trial of this cause, 
prays that the same be signed, and made of record, now for then, 
which is done accordingly. Further, the time to file a transcript is, 
hereby extended to March 31st, 1904. 

Memorandum. 

February 16, 1904.—Time to file record in Court of Appeals 
further extended until March 31,1904. 


12 Bill of Exceptions. 

Filed February 16,1904. 

In the Supreme Court of the District of Columbia. 

Frank B. Swart, Plaintiff, I 

vs. > At Law. No. 45853. 

Joseph S. Justh, Defendant.) 

Now comes here the plaintiff, by his attorneys, and tenders to the 
court here his bill of exceptions taken during the trial of this cause, 
and prays that the same may be duly signed, sealed and made a 
part of the record, now for then, which is done accordingly. 


8 PRANK B. SWART VS. JOSEPH S. J0STH. 

Be it remembered, that on the trial of this cause, the plaintiff, 
in order to maintain the issues on his part joined, gave proof lend¬ 
ing to show that the defendant on the 16th day of March, A. D. 
1902, and for some time prior thereto, was the owner of premises 
known as 1805 14th street, north-west, in the city of Washington, 
in the District of Columbia; that prior to said 16th day of March 
the defendant had leased the same to Barnet H. Swart, and that the 
said Barnet H. Swart was on the said last mentioned day,_and for 
some time prior thereto occupying the same under the said lease, 
and conducting thereon the flour and feed business; that upon said 
premises and in the rear thereof there was a stable opening 
into an alley, which said stable abutted upon said alley; 
that said Barnet H. Swart used said stable for the accom¬ 
modation of his horses and wagon, and that his agents 
and servants were accustomed to pass to and fro, in and 
upon said alle}’^ for the purpose of gaining access and 

13 departing from said stable; that the plaintiff on the said 15th 
day of March, and prior thereto, was employed by the said 

Barnet H. Swart as manager and solicitor of aforesaid business, and 
in the performance of his duties as such he was compelled to be in 
and upon said premises and in and upon said alley in proximity to 
said stable; that prior to said 15th day of March, complaint was 
made to the said defendant of the condition of the roof of said 
premises, and he was requested to repair the same, and that a few 
days prior to the said 15th day of March the defendant sent a cer¬ 
tain Charles A. Learaan to said premises to repair said roof; that 
on the said 16th day of March said roof having been repaired by 
said Leaman the defendant appeared upon said premises with the 
said Leaman and with a certain Mr. Limpert, and req^uested per¬ 
mission to go upon the roof of said premises where said repairing 
had been done, which permission was given to him by William Ray, 
an agent of the said Barnet H. Swart; that the defendant accom¬ 
panied by the — Learaan and Limpert went upon the said roof and 
directed them to remove certain debris lying upon said roof consist¬ 
ing, among other things, of a number of heavy boards about six feet 
long and four feet wide, covered with tin and weighing about five 
hundred pounds, which had been created in the repair of said roof and 
left thereon; that later in the said day the said Leaman and Limpert 
by way of removing said boards and tin shoved the same from said roof 
down upon the plaintiff, who in the proper performance of his duties as 
manager for the said Barnet H. Swart was then in and upon said alley; 
that the plaintiff was not aware of the presence of the said 

14 Leaman and Limpert upon said roof, and that the said Leaman 
and Limpert gave no warning before shoving said board- and 

tin from said roof, and that the said Leaman and Limpert could 
have seen the plaintiff before they shoved said tin and boards from 
said roof had they looked; that the plaintiff’s foot, was fractured by 
the said tin and boards striking him as aforesaid and his head 
lacerated and other damage done him. The defendant offered evi-^ 
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dence tending to show that he contracted with the said Leaman for 
putting a sky-light on said roof at a cost of six dollars, and that 
prior to the said 15th day of March he had settled with the said 
Leaman, who had completed his contract with him; that thereafter 
on the morning of the 15th Leaman came to tlie defendant and said 
to him, “ I would like to have that material on the roof that was 
left there ” and the defendant said to him: “ You may; ” that there¬ 
after the said Leaman, together with the said Liinpert, by way of 
removing said debris threw the same from the roof; that the de¬ 
fendant did not accompany them thereon and gave no directions at 
any time as to the removal of said debris, and did not know that 
the accident had happened until several days thereafter; that said 
debris weighted about fifty pounds and was removed in a one horse 
dayton Wagon. This was the substance of all the evidence offered. 
The court instructed the jury as follows : 

“ The burden is upon the plaintiff in this case to show you when 
this accident happened Leaman was doing the work as the em¬ 
ployee—or in any capacity, at any rate was doing the work—for 
the defendant in this case, and was doing it not without re- 

15 lation to the defendant at all, but was doing it under the 
authority and instructions of the defendant in this case. 

That does not mean that the defendant had to be on hand and di¬ 
rect how it should be done. It does not mean that. It does not 
mean that he should have to stand there and give him directions as 
to how he should take it off, but it simply means this, that if he 
employed this man to take that debris away, for which he was to 
pay hiin, then this plaintiff would be entitled to recover, because he 
was acting under the command and authority of the defendant, and 
therefore the defendant would be responsible for any negligent doing 
of the work that the defendant had employed him to do. I do not 
know how to make that any plainer, gentlemen. 

But the contrary is likewise true, that if you find that Leaman 
came to the defendant and said to him, “ I would like to have that 
material on the roof that was left there, that old material,” and the 
defendant said to him, “ If you choose to remove it, you can have, 
it,” if that was the condition under which it was removed and the 
plaintiff was injured in the removal, then this defendant is not liable. 
Do I make that plain to you ? 

In other words, in the one case the man is employed by the de¬ 
fendant to do the work, to wit, to remove this property. Now, if he 
is employed by him to remove that property being employed therefor 
he would be under his direction, and if he removed it negligently, 
his employer would be responsible for his negligence, and the 
plaintiff would be entitled to recover. But if on the other hand he 
was removing it under a stipulation “ You can — this prop- 

16 erty if you remove it,” then, if you find that it was under 
those circumstances that the property was being removed, the 

plaintiff could not recover against this defendant, except that yon 
should further find that in addition to the fact of telling him “ You 
2—1417 a 
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can have the property if you remove —he gave him orders as to 
how it should be removed, so that the man was carrying out his 
orders in the removal. In that case of course he would be respon¬ 
sible. 

I do not know whether I have made that clear to you, but the 
distinction is quite plain to my mind, and I have endeavored to 
make it plain to you. To repeat again, so that you will have the 
matter thoroughly in jmur minds: If this man Leamau was remov¬ 
ing those goods as the employee of this defendant, then he is liable 
in this case. If he was removing them on his own account, that is 
to sa 3 % if he had asked the defendant for the goods and the defend¬ 
ant had told him that he could have them if he removed and he 
was removing them under that stipulation, unless you then further 
find that he directed him how he should remove them or something 
of that kind, then the defendant is not liable. 

The plaintiff by his attorneys then and there before the jury 
empanelled in the cause retired duly excepted to said charge on the 
grounds, to wit: 

1st. That even if the conversation between Leamau and the de¬ 
fendant was as appeared from the defendant’s testimony, that still 
the said Leaman acting thereunder was the agent of the defendant 
and the defendant was responsible for his negligence in this 
matter. 

17 2d. That at least the question of whether it was intended 
by Leaman and the defendant that Leamau should act as the 

defendant’s agent should be left to the jury under proper instruc¬ 
tions from the court as to what constitutes agency. 

3d. That it was immaterial how the said Leaman was to be com¬ 
pensated for his services, if he was the agent of the defendant, and 
therefore the use by the court of the words “ for which he was to 
pay him ” was excepted to, for if Leaman was the defendant’s agent 
without compensation the defendant would be responsible. 

4th. That there was no testimony from which the jury could find 
that the defendant told the said Leaman thatif he, thesaid Leaman, 
chose to remove it (meaning said debris) he might have it. Where¬ 
upon the court further charged the juiy as follows: 

The Court : That is true, gentlemen. I was doing that reallj' 
more by way of illustration than anything else. When I said 
“ agent, ” and “ for which he was to pay,’’that was to explain to 
you that he was iu his employ, therefore you will understand this. 

Mr. Peter: One other exception. Your honor also told the jury 
that if he was not his agent for the purpose of removal, yet if thie 
defendant directed him how to remove it, that then their verdict 
must be for the plaintiff. What I except to in that is the use of the 
word “ how. ” If he told him—directed him—to remove it, it is im¬ 
material whether or not he gave him specific directions about the 
method of removing it. 

18 The Court: If you find that this man was under the em¬ 
ployee of. the defendant, and he directed him to remove it^; 
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under the first proposition I have explained to you, of course he 
would be liable whether he specifically directed him to throw it off, 
or do anything else with it. But it all comes back to the other 
proposition, and if this material was given to him, as under the fitst 
proposition, then he is not liable. 

Mr. Peter : I still except for that reason. 

Which exceptions, as stated in the aforegoing bill of exceptions, 
were duly noted by the court on its minutes at the time the same 
were taken, and the said exceptions are signed and sealed as excep¬ 
tions taken at this trial, this 16th day of February, in the year nine¬ 
teen hundred and four, nunc pro tunc. 

HARRY M. CLABAUGH. 


0. K. 

L. CABELL WILLIAMSON. 


19 Supreme Court of the District of Columbia. 

United States op America, 1 
District of Columbia, j ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
18, inclusive, to be a true and correct transcript of the record, as 
per rule 5 of the Court of Appeals of the District of Columbia, in 
cause No. 45,353, at law, wherein Frank B. Swart is plaintiff, and 
Joseph S. Justh is defendant, as the same remains upon the files 
and ‘of record in said court. 

In testimonv whereof, I hereunto subscribe 
Seal Supreme Court my name and aflBx the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18th day of March, A. D. 1904. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1417. Frank B. Swart, appellant, vs. Joseph S. Justh. Court of 
Appeals, District of Columbia. Filed Mar. 28, 1904. Henry W. 
Hodges, clerk. 


































OF THE DISTRICT OF COLUMBIA. 

No. 1417. 

FKANK B. SWART, APPELLANT, 

vs. 

JOSEPH S. JUSTH. 

BRIBF FOR APPFL, 1 .FF. 

Statement of Case. 

Counsel for appellee contends that the facts upon which 
the jury evidently based its verdict are as follows: 

That the appellee, on the 15th day of March, A,D, 1902, 

and for some lime prior thereto, was the owner of premises 

known as 1805 Fourteenth street northwest, Washington, 

District of Columbia; that prior to the said 15th day of 

March the appellee had leased same to Barnet H. Swart, and 

that the said Barnet H. Swart was, on said last-mentioned 

day, and for some time prior thereto, occupying the same 

under the said lease, conducting thereon a flour and feed 

business; that upon said premises,in the rear thereof, there. 

was a stable opening into an alley, which said stable abutted 

upon said alley; that said Baraet H. Swart used said stable 

for the accommodation of his horses and wagons, and that 

his agents and servants were accustomed to pass to and fro, in 

and upon said alley, for the purpose of gaining access to and 

departing from said stable; that the appellant on the said 

15th day of March, and prior thereto, was employed by the 

said Barnet H. Swart as manager and solicitor of aforesaid 
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business, and in the performance of his duties as such he 
was compelled to be in and upon said premises, and in and 
upon said alley in proximity to said stable; that prior tb 
* said 15th day of March complaint was made to appellee 

of the condition of the roof of said premises, and he 
' was requested to repair the same, and that a few days 
prior to the 16th day of March the appellee contracted 
with one Charles A, Leaman for putting in a skylight 
on said roof, at a cost of six dollars ($6); that prior 
to said 15th day of March appellee had settled with said 
Leaman, who had completed his contract with him; that 
thereafter, on the morning of the 15th day of March, said 
Leaman came to appellee and said to him, “I would like to 
have that material on the roof that was left there,” and the 
defendant said to him, “ You may; ” that thereafter the said 
Leaman came with one Limpert, and by way of removing 
said old material, threw the same from the roof into sMd 
alley; that the appellee did not accompany them on said 
roof and gave no directions at any time as to the removal 
of said old material, and did not know that the accident 
had happened until several days thereafter; that said old 
material weighed about fifty (50) pounds, and was created 
in the repair of said roof, and was removed in a one-horse 
Dayton wagon; that at the time said Leaman and Limpert 
went to remove the old material from the roof, they were 
given permission to do so by one William Ray, an agent of 
the appellant; that the appellant’s foot and head were in¬ 
jured by said old material striking him while falling from 
said roof of said building. 

Propositions. 

1. The chief justice, sitting as a trial judge, submitted the 
entire question of fact to the jury, and the jury found its 
verdict in favor of the appellee, 

2. Leaman became the owner of the old material left by 
him on the roof, at the time it was given to Mm by the appellee, 
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and in the subsequent removal of the same he was not the 
agent or employee of the appellee, nor did he act under his 
orders or directions. 

3. The appellee had no knowledge in what manner said 
Learaan would remove said old material, and could not 
presume it would be done in any other than in a careful 
and proper way. 

4. There was no duty upon the part of the appellee to remove 
said old material from the roof. Being in weight about fifty 
(50) pounds, it did not create a nuisance, nor did it in any 
way, so far as the evidence shows, injure the building or 
interfere with its occupancy by the tenant, nor was it 
dangerous. 
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